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OPINION
(Deleted Summary of Testimony)
(Deleted Discussion of Separate Juriesfor Each Appellant)
SEPARATE JURIESDURING THE GUILT AND SENTENCING PHASES

Appellants contend that the trial court erred when it denied their motion for separate juries
during the guilt and sentencing phases of trial. We disagree*

First, Appellants contend that having the same jury during the guilt and sentencing phases
IS unconstitutional because it deprived them of their right to afair trid. Specificaly, Appellants
contend that the current system is unfair because the State’s ability to challenge jurors that have
personal views against the death penalty? leads to asystem where thejury is morelikely to convict.
However, the Tennessee Supreme Court has previously considered and rejected thisargument. See
Statev. Harbison, 704 S.W.2d 314, 318-319 (Tenn. 1986) (rejecting the aagument that adefendant
Is entitled to separate juries during the guilt and sentencing phases of a capital trid in order to
guaranteeafair trial by ajury that represented a cross section of the community); State v. Zagorski,
701 S.\W.2d 808, 814-15 (Tenn. 1985) (rejecting the argument that adefendant isentitled to separate
juries during the guilt and sentencing phases of a capital trial on the theory that a“ death qualified”
jury is skewed toward a finding of guilt in contravention of the right to a fair and impartial jury
composed of across-section of the community); see also Statev. Hall, 958 SW.2d 679, 717 (Tenn.
1997) (rejecting the algument that the manner of selecting “death qualified” jurors resultsin juries
that are prone to conviction); State v. Teel, 793 SW.2d 236, 246 (Tenn. 1990) (rejecting the
argument that the process of “death qualifying” prospectivejurors produces ajury that isbiased in
favor of the State on the issue of guilt or innocence and is not fairly representative of the
community).

Second, Appellants contend that having the samejury during the guilt and sentencing phases

YInitially, we note that atrial court does not have any discretion to grant a mation for
separate juries during the guilt and sentencing phases of trial. Indeed, Tennessee law specificdly
requires that following a conviction for first degree murder, a* sentencing hearing shall be
conducted as soon as practicable before the same jury that determined guilt.” Tenn. Code Ann. §
39-13-204(a) (1991).

2\We note that it is well-settled that a criminal defendant’s constitutional rights are not
violated by excusing prospective jurors for cause when their personal beliefs concerning the
death penalty would prevent or substantially impair their performance as a juror in accordance
with their instructions and their oath. See State v. Hutchison, 898 SW.2d 161, 167 (Tenn. 1994)
(citing Wainwright v. Witt, 469 U.S. 412, 424, 105 S.Ct. 844, 852, 83 L.Ed.2d 841 (1985)).
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is unconstitutional because it violates the constitutional right to be tried by an impartial jury.
Essentially, Appellants contend that it isimpossiblefor ajury that has convicted adefendant of first-
degreemurder to beimpartial when it decideswhetherto imposeadeath sentence on that defendant.
However, Appellants have failed to cite any authority or anything in the record in support of this
proposition. We cannot agreethat the merefact that ajury has convicted adefendant of first degree
murder automatically rendersthat jury incapable of impartially decidng whether to impose adeath
sentence. Thisissue has no merit.

CONSTITUTIONALITY OF THE DEATH PENALTY

Appellantscontend that thetrial court erredwhen it failed to declare that Tennessee’ s death
penalty statutes and procedures are unconstitutional. We disagree.

First, Appellants contend that Tennessee's death penalty statutes and procedures are
unconstitutional because the jury is required to impose a death sentence if it finds that the
aggravating circumstances outweigh the mitigating circumstances and thus, the jury has no
discretion when it decideswhether to impose adeath sentence. ® Thisargument has previously been
considered and specifically rejected by the Tennessee Supreme Court. See State v. Smith, 857
S.W.2d 1, 22 (Tenn. 1993) (holding that Tennessee' s death penalty statutes “do[] not in any way
constitutionally deprive the sentencer of the discretion mandated by the individualized sentence
requirements of the constitution”).

Second, Appellants contend that Tennessee's death penalty statutes and procedures are
unconstitutional because imposition of the death peralty is cruel and unusud punishment. This
argument has also been considered and specifically rejected by the Tennessee Supreme Court. See
State v. Black, 815 SW.2d 166, 187-91 (Tenn. 1991) (holding that the death penalty is not
unconstitutional per se as cruel and unusual punishment).

Third, Appellants contend that Tennessee's death penalty statutes and procedures are
unconstitutional because the Tennessee legislature has concluded that juries are incapable of
rendering fair andjust verdicts. Inadditionto thefact that thisargument makesno mention of either
thefederal or the date constitutions, thisargument isalsoinaccurate. Appellants’ argument ignores
the fact that the Tennessee L egislature has expressly and specifically required that the jury impose
the sentencein capital cases. See Tenn. Code Ann. 8 39-13-204(a) (1991). Contrary to Appellants
assertions, it isclear that in enacting thisstatutory scheme, thelegid ature hasmanifested abelief that
juries are capable of renderingfair and just verdictsin capital ceses.

3At the time of the homicides Tennessee Code Annotated section 39-13-204 provided, in
relevant part, that the jury shall impose a sentence of death if it finds that the State has proven
beyond a reasonable doubt that the aggravating circumstances outweigh the mitigating
circumstances. Tenn. Code Ann. 8§ 39-13-204(g)(1) (1991).
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Fourth, Appellants contend that Tennessee's death penalty statutes and procedures are
unconstitutional because the immediate sentencing of a capital defendant after pronouncement of
the verdict does not dford the capitd defendant the same rights as other defendants who are
sentenced by thetrial court during a separate sentencing hearing. Specifically, Appellants contend
that this sentencing procedure violates the constitutional right of capital defendants to equal
protection. Appellantshave cited no authority in support of this proposition and wereject it. Equal
protection requiresthat all personswho aresimilarly situated must betreated alike. See Stateex rel.
Stewart v. McWherter, 857 SW.2d 875, 876 (Tenn. Crim. App. 1992). It is obvious that capital
defendantsand defendantsin all other cases are not similarly situated and thus, principles of equal
protection are simply not implicated here.*

Fifth, Appellants contend that Tennessee's death penalty statutes and procedures are
unconstitutional becausethe statutesdo not narrow the classof death eligibledefendants. Assupport
for this proposition, Appellants cite State v. Middlebrooks, in which the Tennessee Supreme Court
held that when adefendant is convicted of first-degree murder solely onthe basis of felony-murder,
the felony-murder aggravating circumstance does not narrow the class of death eligible murderers
sufficiently to satisfy the federal and state constitutions. 840 SW.2d 317, 346 (Tenn. 1992).
However, in this case, Appellants were charged and convicted of deliberate and premeditated first
degree murder, not felony murder. Further, the State sought imposition of the death penalty based
on Appellants prior convictionsfor feloniesinvolving violence to the person and not on the felony
murder aggravating circumstance. Thus, Middlebrooks is inapplicable to this case.

Finaly, Appellants contend that Tennessee s death penalty statutes and procedures provide
for constitutionally inadequate appel late review because the statutes do not require the jury to issue
afinding as to what mitigating circumstances were found and why the aggravating circumstances
outweighed the mitigating ciracumstances. This argument has previously been considered and
specifically rejected by the Tennessee Supreme Court. See State v. Brimmer, 876 S.\W.2d 75, 87
(Tenn. 1994) (rejecting the argument that thereis no meaningful appellate review of death sentences
becausethereisno requirement for written findings concerning mitigating circumstances). Thisissue
has no merit.

“We note that even if we were to find that principles of equal protection were applicable,
we would still find that requiring capital defendants to be sentenced immediately by ajury does
not violate the right to equal protection. When no susped class and no fundamental right is
involved, a classification by the State is valid if some reasonable basis can be found for the
classification, or if any state of facts may reasonably be conceived to justify it. See Statev.
Tester, 879 SW.2d 823, 828-29 (Tenn. 1994). Capital defendants are not a suspect class for
equal protection analysis and there is no fundamental right to be sentenced by ajudgein a
separate sentencing hearing. 1n addition, requiring capital defendants to be sentenced
immediately by ajury is neither arbitrary nor unreasonable. Thus, the sentencing procedure for
capital defendants does not violate the right to equal protection.
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VENUE

Appellants contend that the trial court erred when it denied their request for a change of
venue. We disagree.

“Inall criminal prosecutions the venue may be changed upon motion of the defendant . . .
if it appearsto the court that, due to undue excitement against the defendant in the county where the
offense was committed or any other cause, afair trial probably could not be had.” Tenn. R. Crim.
P. 21(a). However, “[t]he mere fact that jurors have been exposed to pretria publicity will not
warrant a change of venue.” State v. Mann, 959 S.W.2d 503, 532 (Tenn. 1997). “The matter of
change of venue addresses itself to the sound discretion of the trial court, and adenial of achange
of venue will only be reversed on appeal for an affirmative and clear abuse of discretion.” Statev.
Vann, 976 SW.2d 93, 114 (Tenn. 1998). In addition, “[b]efore an accused is entitled to areversal
of his conviction on the ground that the trial judge erroneously denied his motion for a change of
venue, he must demonstrate . . . that the jurors who actually sat were biased and/or prejudiced.”
Mann, 959 S.W.2d at 532 (citation and internal quotations omitted).

On January 6, 1996, Appellants filed a motion for change of venue in which they referred
toan articlein that day’ sedition of the Daily Times.®> Although thetrial court’sorder of January 31,
1996, which denied the motion states that the court heard testimony from witnesses and argument
from counsel, the record does not contain a transcript of this hearing. However, the record does
contain two volumes of excerpts from the voir dire that was conducted in thiscase. A review of
theseexcerptsindicatesthat thetrial court carefully and meticulously orchestrated thejury selection
process to ensure the selection of an impartia jury. Thetria court conducted individual voir dire
of the potential jurorsin order to determine whether they had heard anything about the facts of this
case and the Connie Branam case that would interfere with their impartiality. Thetrial court then
gave counsel for the State and the defense the opportunity to ask further questions. The trial court
then excused any potential jurors who indicated that they would have difficulty being impartial.

Inthis case, Appellants have failed to specifically identify any pretrial publicity that would
suggest that there was any “undue excitement against [them]” in Blount County or any other reason
why afair trial could not be had in Blount County. Moreover, Appellants have failed to identify a
single juror who was allegedly biasedl. Quite simply, Appellants have failed to meet their burden
of showing that any of the jurors who sat during trial were actually biased or prejudiced against
them. Thisissue hasno merit.

VOIR DIRE

Appellants contend that the trial court erred when it limited the amount of questions that

SThis articleis not in the record.



could be asked during voir dire. We disagree®

“Theultimate goal of voir direisto insurethat jurors are competent, unbiased and impartial,
and the decision of how to conduct voir dire of prospective jurors rests within the sound discretion
of thetrial court.” State v. Stephenson, 878 S.W.2d 530, 540 (Tenn. 1994).

Therecord indicatesthat after five and one half days of voir dire, thetria court decided that
the process was taking too long. The trial court therefore decided that it would conduct the
individual voir dire of the potentia jurors and it would then give counsel for the State and the
defense the opportunity to question the potential jurors about any ambiguous answers. The tria
court then conducted individual voir dire and defense counsel was allowed to question the potential
jurors about pretrial publicity and about their views on the death penalty.

Appellants’ only allegation as to how they were prejudiced by the trial court’s method of
conducting voir direis the vague statement that “they could not get afeel of the true feeling of the
jurorsconcerning the death penalty.” Indeed, Appellants havefailed to indicate anything they could
or would have done differently if the trial court had conducted voir dire differently. In addition,
Appellants have failed to identify a single instance in which they were prevented from asking
guestions of apotential juror. Further, Appellants have not even argued that any of the jurors who
wereactually selected through thismethod of voir direwere biased or prejudiced. Indeed, thepartial
excerptsthat are containedin therecordindicatethat thetrial court excused jurorswhoindicated that
they would be unable to be impartial. Under these circumstances, we conclude that thetrial court
did not abuse its discretion when it conducted voir direin the manner that it did. Thisissue hasno
merit.

(Deleted Discussion of Jury Selection Expert)

INTELLIGENCE QUOTIENT TESTING

Appellants contend that the trial court erred when it failed to order that an intelligence
guotient (“1Q") test be administered to Appellants while they were under the influence of alcohol.
We disagree.

On July 27, 1995, Appellants filed a motion asking the court to order that they be tested for
IQ while they were under the influence of alcohol. At the hearing on the motion on January 30,
1996, Appellants argued that their consumption of alcohol shortly before the time that Griffin was
killed may have lowered their 1Q levd below 70, which would have rendered them statutorily

®Initially, we note that because the record only contains parts of the voir dire, our review
islimited.



ineligiblefor the death pendty.” However, Appellants argue on appeal that their 1Q level whilethey
were intoxicated was relevant to the elements of intent and premeditation.

Dr. Peter Y oung testified for the defense that according to theresultsof 1Q testing, Dellinger
had an 1Q level of 72in March of 1995 and Sutton had an 1Q level of 76 inNovember of 1993. Dr.
Y oung then opined that Appellants' use of dcohol could havereduced their IQ level tobelow 70 at
thetimethat Griffinwaskilled. On cross-examination, Dr. Y oung admitted that the authoritiesupon
which he based his opinion actually contradicted his opinion. Dr. Young dso admitted that there
was no recogni zed statistical datatha could be used to adjust Appellants’ IQlevelswhilethey were
functioning in an intoxicated state.

Dr. Eugene Cord testified for the State that the results of an 1Q test would be invalid if the
test had been givento an intoxicated person. Dr. Cord dso testified that while intoxication would
impair performance, it would not affect IQ level. Dr. Cord testified that he was unaware of any
statistical data that could be used to adjust an individual’s IQ level whilein an intoxicated state.

At the conclusion of the hearing, thetrial court found that therewas no prodf that alcohol use
had any effect on 1Q level. Thetrial court also found that it would be useless to test Appellants for
IQ level whilethey were intoxicated because there wasno recognized test for doing so. Moreover,
the trial court found that Appellants had also failed to prove that they had deficits in adaptive
behavior or that they had mental retardation that was manifested during the developmental period
or by age eighteen.

We conclude that the evidencein the record does not preponderate against the trial court’s
findings that alcohol use doesnot effect IQ level and that there isno recognized test for determining
the 1Q level of an intoxicated person. Thus, testing Appellants for 1Q level while they were
intoxicated would have been an exerci seinfutility. Inaddition, thetrial court’ srefusal to order the
IQtestsdid not prevent Appellants from showing that they did not have the required mental statefor
first degree murder because they were intoxicated at the time of the offense. Indeed, there was a
great deal of evidence that Appellants had been drinking shortly before Griffin was killed and the
trial court instructed the jury that “[i]f you find that [Appellants] were intoxicated to the extent that
they could not have possessed the required cul pable mental state, then they cannot be guilty of the
offense charged.” In short, the trial court did not err when it refused to order that Appellants be
tested for 1Qlevels while they were intoxicated. Thisissue has no merit.

(Deleted Discussion of Admission of Evidence Seized Pursuant to a Search Warrant)

EVIDENCE OF OTHER CRIMES

"Tennessee Code Annotated section 39-13-203 prohibits imposition of a death sentence
on any defendant who, at the time of the offense, had an I1Q level of 700r less, had defidtsin
adaptive behavior, and had mental retardation manifested during the developmental period or by
age eighteen. Tenn. Code Ann. 8 39-13-203(a)—(b) (1991).
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Appellantscontend that thetrial court erred whenit admitted evidence about the altercation
that occurred on the Alcoa Highway, the burning of Griffin’s trailer, and the murder of Branam.
Specifically, Appellants contend that this evidence was inadmissible becauseits only purpose was
to show that they had violent charader traits and even if it had been relevant to some other purpose,
its probative value was outweighed by its prejudicial effect. We disagree.

Under Rule 404(b) of the Tennessee Rules of Evidence:

Evidence of other crimes, wrongs, or actsisnot admissibleto provethe character of aperson
inorder to show actionin conformity with the charader trait. 1t may, howeve, beadmissible
for other purposes. The conditions which must be satisfied before allowing such evidence
are:
(1) The court upon request must hold a hearing outside the jury’ s presence;
(2) The court must determine that a material issue exists other than conduct
conforming with a character trait and must upon request state on the record the
material issue, the ruling, and the reasons for admitting the evidence; and
(3) The court must exclude the evidence if its probative value is outweighed by the
danger of unfair prejudice.

Tenn. R. Evid. 404(b). A fourth prerequisite to admission is that the court find by clear and
convincing evidence that the defendant committed the other crime. Tenn. R. Evid. 404 (Advisory
Commission Comments); Statev. DuBosg 953 S.W.2d 649, 654 (Tenn. 1997); Statev. Parton, 694
S.W.2d 299, 303 (Tenn. 1985). When atrial court substantially complies with the procedural
requirements of the rule, its determination will not be overturned absent an abuse of discretion.
DuBose, 953 SW.2d at 652. Where acourt fails to substantially comply with these requirements,
the court’ s decision is afforded no deference. 1d.°

A. The Altercation on the Alcoa Highway and the Burning of Griffin’s Trailer

8Although it is not clear, Appellants apparently do not challenge the trial court’s
compliance with the procedural aspects of Rule 404(b) and instead, they only challenge thetrial
court’s conclusion that the evidence was relevant to issues other than Appellants characters and
that the probativevalue of the evidence was not outwe ghed by danger of unfair prejudice. Thus,
we do not address the trial court’s compliance with Rule 404(b)’ s procedural requirements.
Indeed, although the record indicates that the trial court conducted a hearing on thisissue, the
record only contains a brief excerpt of the hearing. Therefore, we would be precluded from
reviewing the trial court’s compliance with the procedural requirements even if Appellants had
challenged it. It isthe duty of the party seeking appellate review to prepare arecord which
conveys afair, accurate and complete account of what transpired with respect to the issues raised
by the party. State v. Ballard, 855 S.W.2d 557, 560-61 (Tenn. 1993); State v. Roberts 755
S.W.2d 833, 836 (Tenn. Crim. App. 1988). When the record isincomplete, and does not contain
atranscript of the proceedings relevant to an issue presented for review, this Court is precluded
from considering the issue. State v. Matthews, 805 S.W.2d 776, 784 (Tenn. Crim. App. 1990).
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The trial court ruled that evidence about the altercation on the Alcoa Highway and the
burning of Griffin’'s trailer was relevant to establishing the sequence of events on the night of
Griffin’smurder. In addition, thetrial court also found that the probative value of thisevidence was
not outweighed by danger of unfair prejudice

We conclude that thetrial court did not éuse its discretionwhen it ruled that thisevidence
was admissible. The evidence that showed that Appellantswere involved in an altercation with
Griffin and that they set fire to Griffin's trailer on the night tha he was killed was relevant to
establishing Appellants’ intent and motivefor killing Griffin. Indeed, the Tennessee Supreme Court
has previously recognized that evidenceof prior acts of violence against the victim are admissible
under Rule 404(b) because the evidence is relevant to show the defendant’s hostility toward the
victim, malice, intent, and asettled purposeto harm thevictim. Statev. Smith, 868 SW.2d 561, 574
(Tenn. 1993). Moreover, the evidence that tied Appellants to the other crimes against Griffin that
were committed just hours before Griffin waskilled wasal so rel evant to establishing the identity of
Griffin’skillers. Indeed, Rule 404(b) providesfor the admissibility of evidence about other crimes
when relevant to issues of identity, intent, and motive. See Tenn. R. Evid. 404(b) (Sentencing
Commission Comments). We aso conclude that the probative value of this evidence was not
outweighed by danger of unfar prejudice. Thisissue has no merit.

B. The Connie Branam Murder

Thetrial court ruledthat the State could introduce evidence about themurder of Branam, but
the State could not introduce thefact that Appellants had been convicted of the Branam murder. The
trial court found that the evidence about the Branam murder was admissible because it was relevant
to establishing the identity of Griffin’skillers.

We conclude that the trial court did not abuse its discretion when it ruled that this evidence
was admissible. The evidence regarding the Branam murder showed that when Appellants went to
Howie's Hideaway with Branam the day after Griffin was killed, they acted suspiciously by
repeatedly questioning the barmaids about whether they remembered seeing them with Griffin on
the previous day and by attempting to fabricate a story about drinking at the bar with Griffin after
he had beenreleased fromjail. Inaddition, the evidence showed that when Newman told A ppellants
that she rememberedthem from the day before, Sutton attempted to convinceNewman tocomewith
them. When Newman refused, Sutton threatened her. This evidence suggeststhat Appellants had
theintent to silence any witnesswho could connect them with Griffin’ smurder. Thus, the evidence
of Branam’s murde was highly relevant to establishing the identity of Griffin’s killers becauseit
tended to show that Appellantshad killed Branamin order to conceal thefact that they had murdered
Griffin. In addition, we conclude that the highly probative value of this evidence was not
outweighed by the danger of unfair prejudice. Under these circumstances, we cannot say that the
trial court abused its discretion when it admitted this evidence. Thisissue has no merit.°

°Appellants also contend that evidence about Branam’smurder was inadmissible because
the State failed to prove that the body that was found in the burned vehicle was that of Branam.
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ADMISSION OF A RIFLE AND SHELLSINTO EVIDENCE

Appellant Sutton contends that the trial court erred when it admitted the .303 rifle and the
.303 shellsthat werefound at Dellinger’ sresidenceinto evidence. Specifically, Sutton contendsthat
this evidence was inadmissible because it was not relevant to any issue in the case. We disagree.

As this Court has previously stated, the determination of whether evidence is relevart is
within the sound discretion of the trial court. State v. Griffis 964 S.\W.2d 577, 594 (Tenn. Crim.
App. 1997). Inthiscase, investigatorstestified that a.303 rifle shell had been found in the burned
car that contained Branam’sbody. Inaddition, Carmentestified that he had determined that thisrifle
shell was fired from the .303 rifle that was found in Dellinger’ s residence. This evidence helped
connect Appellants tothe Branam murder and as we have previously stated, evidence regarding the
Branam murder wasvery relevant to establishingtheidentity of Griffin’ skillers. Thus, weconclude
that the trial court did not abuse its discretion when it admitted this evidence. Thisissue has no
merit.

ADMISSION OF GRIFFIN'SSTATEMENTSINTO EVIDENCE

Appellants contend that the trial court erred when it allowed the State to introduce the
statements that Griffin made to Officer Roberts concerning the incidents on the Alcoa Highway.
Specifically, Appellants contend that Griffin’ s statementswereinadmissible hearsay. Wedisagree

Rule 803 of the Tennessee Rules of Evidence provides in relevant part,

The following are not excluded by the hearsay rule:
(2) Excited Utterance. A statement relating to a startling event or condition made
while the declarant was under the stress of excitement caused by the event or
condition.

Tenn. R. Evid. 803(2). The Tennessee Supreme Court has stated that in order for a statement to be
admissible under thisrule, (1) there must be a startling event or condition, (2) the statement must
relateto the startling event or condition, and (3) the statement must be made while the declarant is
under the stress or excitement from the event or condition. State v. Gordon, 952 S.W.2d 817, 820
(Tenn. 1997). In addition, “[i]t is well established that trial courts have broad discretion in
determining the admissibility of evidence, and their rulings will not be reversed absent an abuse of

However, Dr. Bass testified that the body had been identified as that of Branam by use of dental
records. Although Appellants now claim that Dr. Bass' s identification of the body was improper,
the record indicates that Appellants did not object to Dr. Bass' s testimony or otherwise contest
his identification of the body. Thus, they have waived any objection to the identification of
Branam’s body by Dr. Bass. See Tenn. R. App. P. 36(a) (“Nothing in thisrule shall be construed
asrequiring relief be granted toaparty . . . who faled to take whatever action was reasonably
available to prevent or nullify the harmful effect of an error.”).
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that discretion.” Statev. Mcl eod, 937 S\W.2d 867, 871 (Tenn. 1996).

During the hearing on this issue, Officer Roberts testified that on the night of February 21,
1992, he received a report of a possible fight involving individuals in a black Camaro with one
headlight. When Roberts arrived at the scene approximately two minutes later, he found Griffin
sitting inthe bed of apickup truck. Upon viewing Griffin, Roberts concluded that Griffin had been
in afight because he was not wearing a shirt, he had scratches on his upper body, and he had a cut
behind hisleft ear. Roberts testified that when he asked Griffin what had happened, Griffin stated
that he had been in an argument with some friends and they had put him out of a car. Roberts
testified that at this time, Griffin's voice was shaky, his lip was quivering, and he appeared to be
scared. When Roberts asked for further information, Griffin said, “1 just can’'t tell you man,” and
he looked like he was going to cry. Griffin also looked around asif he was looking for someone.

We conclude that the trial court did not abuse its discretion when it admitted Griffin's
statements under Rule 803(2). Firgt, it isclear that the atercation during which Griffin sustained
scratchesand a cut qualifies asastartling event under therule. Asnoted by the supreme court, “the
possibilities are endless because any event deemed startling is sufficient.” Gordon, 952 S.W.2d at
820 (citation and internal quotations omitted). Second, Griffin’'s statements all related to the
atercation. Asnoted by thesupreme court, “considerableleeway isavailable, because the statement
may describe all or part of the event or condition, or deal with the effect or impact of that event or
condition.” 1d. (citation and internal quotations omitted). Third, Griffin made his statements while
he was still under the stress or excitement of the atercation. For this third requirement, “[t]he
ultimate test is spontaneity and logical relation to the main event and where an act or declaration
springs out of the transaction while the parties are still laboring under the excitement and strain of
the circumstances and at atime so near it as to preclude the idea of deliberation and fabrication.”
1d. (citation omitted). In this case, Roberts testified that he responded to the scene within two
minutes of receiving the call and that when he talked to Griffin, Griffin's voice was shaky, hislip
was quivering, and he appeared to bescared and ready to cry. Thus, the evidence showsthat Griffin
was still under the stress or excitement of the altercation when he made his statements.”® Thisissue
has no merit.

ADMISSION OF THE TRANSCRIPT OF SUTTON'S
PRETRIAL STATEMENT INTO EVIDENCE

Appellant Sutton contends that the trial court erred when it allowed the State to introduce a
transcript of his pretrial statement into evidence. We disagree.

19A ppellants contend that because Griffin's statements were given in response to Roberts
guestions, the statements were not spontaneous and thus, were not made while under stress or
excitement. However, the Tennessee Supreme Court stated in Gordon that “ statements made in
response to questions may still be admissible if the declarant is under the excitement or stress of
theevent.” 952 SW.2d at 820-21.

11



Initia ly, we note once again that “[i]t is well established that trial courts have broad
discretion in determining the admissibility of evidence, and their rulingswill not bereversed absent
an abuse of that discretion.” McLeod, 937 SW.2d at 871.

Detective Widener testified that he had interviewed Sutton at the Sevier County Sheriff’s
Department on February 25, 1992. Widener dso testified that thisinterview had been electronicdly
recorded. The State then introduced the audiotape of the interview and began playing the tape for
thejury. After afew minutes, thetrial court stopped thetape and asked the jurorswhetherthey could
understand the tgpe. The jurors ind cated that they could not.

During asubsequent jury out hearing, Widener testified that hewas present when Sutton gave
his statement, that he had heard Sutton’s words, that he had previously listened to the tape and
verified that thetranscript of thetapewas accurate. Widener testified that he had listened to thetape
when it was in “better shape” than it was at trial and he had compared it to the transcript several
times. Widener acknowledged that there were many instancesin which thetranscript indicated that
apart of the tape was “unintelligible.” Thetrial court subsequently allowed the State to introduce
the transcript into evidence.

Sutton essentially arguesthat the transcript should not have been admitted because it wasnot
accurate. Thisargument ignores the testimony of Widener that he heard Sutton give the statement,
that he had reviewed the tape, that he had reviewed the transcript, and that he had determined that
the transcript was accurate. Thefact that the transcript contains numerous indicationsthat apart of
the tape was “unintelligible” does not mean that the transcript was inaccurate. Thus, we conclude
that the trial court did not abuse its discretion when it admitted this evidence. This issue has no
merit.

ADMISSION OF MISSING PERSON REPORTSINTO EVIDENCE

Appellants contend that the trial court erred when it allowed the Stateto introduce the two
missing personsreportsfiled by ViolaGriffininwhich she stated that she had not seen or heard from
Griffin since February 21, 1992, & 11:45 p.m. and she had not seen or heard from Branam since
February 22, 1992, at 1:00 p.m. We conclude that Appellants have waived thisissue.

The record indicates that when the State sought to introduce the reports during rebuttd,
Appellant Sutton objected on the ground that the reports were not proper rebuttal evidence. After
a bench conference, Sutton objected again on the ground that the reports were irrdevant and
immaterial. Thetria court overruled the objection.

On appeal, Appellants have abandoned the argument that the reports wereimproper rebuttal
evidence. Thus, we do not addressit. Instead, Appellants arguefor thefirst time on appeal that the
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reportswereinadmissiblehearsay evidence “Itiselementary that aparty maynot takeoneposition
regarding an issue in the trial court, change his strategy or position in mid-stream, and advocate a
different ground or reasoninthisCourt.” Statev. Dobbins, 754 SW.2d 637, 641 (Tenn. Crim. App.
1988). Thus, thisissueiswaived.

EXPERT TESTIMONY IN REBUTTAL

Appellantscontend that thetrial court erredwhenit allowed Dr. Harlanto testify for the State
in rebuttal. We disagree.

The determination of the admissibility of rebuttal evidence liesin thediscretion of thetrial
court and this Court will not interfere with the exercise of thisdiscretion unlessthere has been clear
abuse of discretion appearing on the face of the record. State v. Kendricks, 947 S\W.2d 875, 884
(Tenn. Crim. App. 1996).

The record indicates that when the State attempted to call Dr. Cleland Blake, Appellants
objected and thetrial court conducted ajury out hearing. Although the record indicatesthat thetrial
court subsequently ruled that Dr. Blake would not be allowed to testify, the transcript of the hearing
was not included in the record pursuant to instructions from defense counsel. The State therefore
relied on thetestimony of Dr. Ellington and Jason McDonaldto establish thetime of Griffin’ sdeath.

Aspart of thedefense proof, Dr. Wolfeopined that Griffin had died between twenty-four and
thirty-six hours before his body wasdiscovered on February 24, 1992. Thereafter, the State called
Dr. Harlan in rebuttal and Appellants objected. The trial court overruled the objection, and Dr.
Harlantestified that it was hisopinion that Griffin died between 6:00 p.m. on February 21, 1992, and
8:00 am. on February 22, 1992. Dr. Harlan also testified that he had reviewed the testimony of Dr.
Wolfe and he disagresd with many of the conclusionsthat Dr. Wolfe had made from viewing the
evidenceinthecase. Thetria court then asked whether Appellants had anything in surrebuttal, and
Appellants stated that they did not.

Appellantsessentially argue that because Dr. Harlan could have testified during the State’ s
casein chief, he should not have been allowed to testify during rebuttal. However, this Court has
previously stated that “we have observed that it is within the discretion of the trial court to permit
the state, in a crimina case, to introduce in rebuttal even testimony which should have been
introducedinchief.” Kendricks, 947 S.W.2d at 884 (citation omitted). Itisclear that the State could
have called Dr. Harlan during its case in chief. However, although the record is not entirely clear
because defense counsel prevented the relevant hearing from being transcribed into the record, a
reading of the record indicates that the State’s purpose in calling Dr. Blake was to elicit expert
testimony about the time of Griffin's death. When the trial court ruled that Dr. Blake could not
testify, the State decided to rely onwhat was essentidly lay testimony from Ellington and McDonald

"The record indicates that although A ppellants made one vague reference to hearsay
during the bench conference, that was clearly not the basis of their objection to this evidence.
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about the time of death. Once Appellants proffered the testimony of Dr. Wolfe, it was within the
trial court’ s discretion to allow the State to call its own expert to rebut Wolfe's opinion.*

Appellantsal so contend that it wasimproper for Dr. Harlan to tedify inrebuttal because the
State did not disclose Dr. Harlan’ sidentity to Appellants before trial. However, it is clear that the
State did not disclose Dr. Harlan’ s identity before trial because it intendedto call Dr. Blakeasits
expert. Inaddition, it iswell-established that the State’ s duty to disclose the names of its witnesses
is merely directory, not mandatory. State v. Harris 839 SW.2d 54, 69 (Tenn. 1992). In addition,
adefendant will be entitled to relief for nondisclosure only if he or she can demonstrate prejudice,
bad faith, or undue advantage. Id. In this case, Appellantsclaim that they were prejudiced because
the fact that Dr. Harlan testified without prior notice prevented them from offering anything in
surrebuttal. However, the record indicates that when thetrial court asked A ppellants whether they
had anything in surrebuttal, Appellants neither expressed an intention to offer surrebuttal nor asked
for acontinuanceinorder to call other witnesses. Thus, Appellants have waived any claim that they
were prevented from calling further witnessesto offer surrebuttal. See Tenn. R. App. P. 36(a). This
issue has no merit.

SUFFICIENCY OF THE EVIDENCE

Both Appellants contend that the evidence was insufficient to support their convictions for
first degree murde because the State failed to establish all of the elements of the offense beyond a
reasonable doubt. In addition, Appellant Sutton contends that the evidence was insufficient to
support his conviction under the theory that he was criminally responsible for the conduct of
Appellant Dellinger.

When an appellant challengesthe sufficiency of theevidence, this Court isobliged to review
that challenge according to certain well-settled principles. A verdict of guilty by thejury, approved
by the trial judge, accredits the testimony of the State’ s witnesses and resolves al conflicts in the
testimony in favor of the State. State v. Cazes, 875 SW.2d 253, 259 (Tenn. 1994). Although an
accused is originally cloaked with a presumption of innocence, a jury verdict removes this
presumption and replacesit with one of guilt. Statev. Tuggle 639 S.W.2d 913, 914 (Tenn. 1982).
Hence, on apped, the burden of proof rests with Appellant to demonstrate the insufficiency of the
convicting evidence. 1d. On appedl, “the [S]tate is entitled to the strongest legitimate view of the
evidence as well as all reasonable and legitimate inferences that may be drawn therefrom.” 1d.
Wherethe sufficiency of the evidenceis contested on appeal, therd evant question for thereviewing

2In support of their argument that Dr. Harlan should not have been allowed to testify
during rebuttal because he could have testified during the State’ s casein chief, Appellants cite
State v. West, 825 SW.2d 695 (Tenn. Crim. App. 1992). However West is distinguishable from
this case because in West, this Court held that the testimony during rebuttal was improperly
admitted because the testimony did not rebut anything and thus, it should have been proffered
during the State' s case in chief. 1d. at 698. Inthiscase, Dr. Harlan’ s testimony clearly rebutted
the testimony of Dr. Wolfe.
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court iswhether any rational trier of fact could havefound the accused guilty of every element of the
offense beyond a reasonable doubt. Jackson v. Virginia, 443 U.S. 307, 319, 99 S.Ct. 2781, 2789,
61 L.Ed.2d 560 (1979). In conducting our evaluation of the convicting evidence, this Court is
precluded from reweighing or reconsidering the evidence. State v. Morgan, 929 S.W.2d 380, 383
(Tenn. Crim. App. 1996). Moreover, this Court may not substitute its own inferences “for those
drawn by the trier of fact from circumstantial evidence.” Matthews, 805 S.\W.2d at 779. Finally,
Rule 13(e) of the Tennessee Rules of Appellate Procedure provides, “findings of guilt in criminal
actions whether by the trial court or jury shall beset aside if the evidence is insufficient to support
the findings by the trier of fact beyond a reasonable doubt.”

A. The Elementsof First Degree Murder

Appellantscontend that the Statefailed to establish all of theelementsof first degree murder
beyond a reasonable doubt. We disagree.

When Griffin was killed in 1992, Tennessee's first-degree murder statute provided that
“[f]irst degree murder is: [a]n intentional, premeditated and deliberate killing of another.” Tenn.
Code Ann. § 39-13-202 (1991).2

First, Appellants contend that the evidence was insufficient to support their convictions
becausethe State failed to prove that Appellantswere theindividualswho killed Griffin. However,
we conclude that when the evidence is viewed in the light most favorable to the State, asit must be,
the evidence was clearly sufficient for a rationa jury to find beyond a reasonable doubt that
Appellants killed Griffin.

Carr saw Appellantsand Griffincometo Howie' sHideaway on February 21, 1992, inadark
blue Camaro or Trans Am. Newman observed Appellants and Griffin when they left Howie's
Hideaway at approximately 7:00 p.m. Approximately ten minutes later, Mr. and Mrs. Walker
observed an altercation on the Alcoa Highway in whichaperson standing outside of a dark-colored
Camaro with one headlight appeared to befighting with aperson inside the Camaro. Tha same
night, Davis saw a shirtless man stumbling around by the Alcoa Highway and she subsequently saw
two men standing by a dark-colored Camaro in the same area who appeared to be looking for
something.

When Officer Roberts responded to the call about the atercation on the Alcoa Highway, he
found ashirtless Griffin sitting on thebed of apickup truck. Griffininitidly stated that an argument
had taken place and that some friends put him out of acar, but when questioned further, he stated
that the men were not really hisfriends. Griffin refused to give any other information and Roberts
subsequently arrested Griffin for public intoxication and took him to the Blount County Jail.

13A 1995 amendment eliminated deliberation as an element of first-degree murder. See
Tenn. Code Ann. § 39-13-202(a)(1) (1997) (“First degree murder is: A premeditated and
intentional killing of another.”).
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Sergeant Herron participated inthebooking of Griffinintothejail at 7:40 p.m. Approximatel y forty-
fiveminuteslater, Ddlinger approached Herron and asked when Griffin could be released. Herron
told Dellinger that the victim would be kept a minimum of four hours.

At approximately 9:00 p.m., Henry saw Dellinger’ swhite pi ckup truck driveup theroad from
thedirection of Griffin’strailer and pull into Dellinger’ sdriveway. A few secondslater, Henry saw
flames shooting out of Griffin’strailer. Clabo subsequently investigated the fire and concluded that
the fire had been set by human hands using aliquid accelerant.

When Jennifer Branam learned that Griffin's trailer was on fire, she went to Dellinger’s
trailer and asked A ppellantsto accompany her to Griffin’ strailer. Dellinger thenstated that he coud
not go because hewasin enough trouble already. Later that night, Jennifer Branam saw Appellants
move an object that |ooked like a shotgun from Dellinger’ s truck to Linda Dellinga’s car.

Griffinwas subsequently released from jail at 11:25 p.m. when Dellinger returned to thejail
and posted a cash bond. Shortly thereafter, Lieutenant Defoe saw Appellants|eave thejail with an
individual who had just been rel eased.

At 11:55 p.m., McDonald heard two or three gunshots coming from the Blue Springs/Blue
Hole area near hishome. On February 24, 1992, Carter found the body of amanin the Blue Hole
area. Hamilton stated that he subsequently located the body and he dso found two spent twelve-
gauge shotgun shellsand two empty beer cansby the body. Agent Carman subsequently determined
that shotgun shells found in Dellinger’s yard and the surrounding area and the shells found near
Griffin’sbody had been fired from the same shotgun. Dr. Harlan opined that Griffin died between
6:00 p.m. on February 21, 1992, and 8:00 am. on February 22, 1992.

The next day, Appdlants went to Howie' s Hideaway with Branam. Whilethey werethere,
Déllinger repeatedly asked Carr and Newman whether they remembered Appellants from the
previous day. Sutton subsequently attempted to get Newman to leave with Appellants and when
she refused, Sutton threatened her. Appellants and Branam left at 6:30 p.m., and the flames from
thevehiclethat contained Branam’ sbody wereseenat 8:00 p.m. Clabo subsequently concluded that
the fire had been set by human hands with the use of an outside ignition source. Carman
subsequently determined that the .303 rifle shell recovered from the scene of the burned vehiclewas
fired from therifle that was found in Dellinger’ s home.

It is clear that the éove evidence, when viewed in the light most favorable to the State, is
sufficient for arational jury to find beyond areasonable doult that Appellants were theindividuals
who killed Griffin. A rational jury could conclude from this evidence that AppdIantsfought with
Griffin at approximately 7:10 p.m., set fire to Griffin’ strailer & approximately 9:00 p.m., and then
retreived ashotgun. A rational jury could also conclude that Griffin was killed at 11:55 p.m., only
thirty minutes after he was last seen alivein the presence of Appellants. A rational jury could also
conclude that Appellants had murdered Branam in order to cover-up the murder of Griffin. Thus,
arational jury could certainly cond udethat because A ppellantsfought with Griffin five hoursbefore
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he was killed, that Appellants set fire to Griffin's trailer three hours before he was killed, that
Appellantsbailed Griffin out of jail and took him with them thirty minutes before hewaskilled, that
the shotgun hulls found near Griffin’s body had been fired from thesame gun asthe hullsfound in
Dellinger’ syard, and that Appellants killed Branam in order to conceal the murder of Griffin, that
Appellants were the individuals who killed Griffin.**

Appellantsalso claim that theevidence was inaufficient to support their conviction because
the State failed to prove that the murder was committed with premeditation and deliberation.
Premeditation requires ashowing of aprevioudy formed design or intent tokill. Statev. West, 844
SW.2d 144, 147 (Tenn. 1992). Deliberation requires that the offense be committed with cool
purpose, free of the passons of the moment. 1d. Although premeditation “may be formed in an
instant, deliberation requires some period of reflection, during which the mind is *free from the
influence of excitement, or passion.’”” Statev. Brown, 836 S.W.2d 530, 538 (Tenn. 1992) (citation
omitted). Whileit remainstruethat no specific length of timeisrequired for theformationof acool,
dispassionateintent tokill, morethan a“ split-second” of reflectionisrequired in order to satisfy the
elements of premeditation and deliberation. 1d. at 543.

The elements of premeditation and deliberation are questions for the jury which may be
established by proof of the circumstances surrounding the killing. State v. Bland, 958 S.W.2d 651,
660 (Tenn. 1997); Statev. Bordis 905 S.W.2d 214, 222 (Tenn. Crim. App. 1995). Tennessee courts
have delineated several circumstances that may be indicative of premeditation and deliberation,
including planning activity prior to the actua killing, Statev. Schafer, 973 SW.2d 269, 273 (Tenn.
Crim. App. 1997); facts from which motive may beinferred, Bordis, 905 S.W.2d at 222; the use of
adeadly weapon upon an unarmed victim, Brown, 836 S.W.2d at 841; and factsabout the nature of
thekilling. Bordis, 905 S.W.2d at 222.

We conclude that theabove evidence when viewed in the light most favorableto the State,
wassufficient for arational jury to conclude beyond areasonabledoubt that Appel lantskilled Griffin
with both premeditation and deliberation. First, there was evidence that Appellants planned the
murder of Griffinbeforethey killed him. Indeed, the evidence showsthat after fighting with Griffin,
Appellants attempted to bail him out of jail. When this attempt failed, Appellants burned down
Griffin’s trailer and then retrieved a shotgun. Appellants then returned to the jail, successfully
obtained Griffin’ srelease, and then killed him thirty minutes|later. Second, there was evidence that
Appellantshad a motive to kill Griffin. For whatever reason, Appellants were angry enough with
Griffinto fight with him and then set fire to hisresidence. Third, thereis absolutely no indication
that Griffin was armed when he was shot with the shotgun. Fourth, the fact that Griffin was taken
to aremote area and was then shot in the back of the head indicates that the killing wasdone as part
of a preconceived design. In short, arational jury could conclude from these circumstances that

“Although it is not clear, Appellants goparently claim thet the evidence was also
insufficient because the State failed to prove that the body found in the Blue Hole area was that
of Griffin. We rgject this contention because the evidence clearly shows that the State
established that the body was that of Griffin.
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Appellants decided to kill Griffin and then reflected on that decision with cool purpose for some
period that was at |east more than a* split-second” before they shot and killed him. Thisissue has
no merit.

B. Criminal Responsibility

Sutton contends that the evidence was insufficient to support his conviction because there
was no proof that he fired the shot tha killed Griffin or thet he did enything to assig Dellinger. We
disagree.

Tennessee Code Annotated section 39-11-402 states in relevant part that

A person is criminally responsible for an offense committed by the conduct of another if .
.. [alcting with intent to promote or assist the commission of the offense, or to benefitinthe
proceeds or results of the offense, the person solicits, directs, aids, or attemptsto aid another
person to commit the offense.”

Tenn. Code Ann. 8 39-11-402(2) (1991). In order to establish that the defendant had the intent
required by this subsection, it must be shown “that the defendant in some way associate[d] himself
with the venture, act[ed] with knowledge that an offense[wa]sto be committed, and share[d] inthe
criminal intent of the principal in the first degree.” State v. Maxey, 898 S.W.2d 756, 757 (Tenn.
Crim. App. 1994) (citation and internal quotations omitted). “The defendant must knowingly,
voluntarily and with common intent unite with the principal offenders in the commission of the
crime.” 1d. (citation and internal quotations omitted).

Theevidenceinthiscase showed that both A ppellantsweredrinkingwith Griffinin Howie's
Hideaway on February 21, 1992. Both Appdlantsand Griffin subsequently left the establishment
in Sutton’sCamaro. Ten minuteslater, the Walkers observed thealtercation onthe AlcoaHighway.
Two hours later, Henry saw Dellinger’ struck driving away from Griffin’s burning trailer. When
Jennifer Branam then went to Dellinger’ s trailer to obtain help, Sutton lied to her and stated that
Griffinwasin Blount County withawoman. Later that night, Jennifer Branam saw both A ppellants
take an object that looked like a shotgun out of Dellinge’s truck and place it in a car. Both
Appellantssubsequently went to the Blount County Jail and obtained Griffin’ sreleasethirty minutes
beforehewaskilled. Thenext day, Appellantsand Branam went back to Howie' shideaway. When
Newman stated that sheremembered A ppellantsand Griffinfrom the previousday, Sutton attempted
to get Newman to come with them and when she refused, he threatened her. We conclude that this
evidenceisclearly sufficient for arational juryto find beyond areasonable doubt that, evenif Sutton
had not fired the shot that killed Griffin, Sutton was criminally responsible for the murder of Griffin
by Dellinger because Sutton had aided Dellinger with theintent of promoting or assisting the murder
of Griffin. Thisissue has no merit.”®

*Appellant Sutton also contends that thetrial court erred when it failed to grant their
motion for judgment of acquittal. A motion for judgment of acquittal requires that the trial court
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FAILURE TO REMOVE A JUROR

Appellantscontend that the trial court erredwhen it failed to remove a juror whose ex-wife
had engaged in misconduct. We disagree.

“Whether to remove jurorswho become or are found to be unable or disqualified to perform
their duties lies in the discretion of the trial court.” State v. Forbes, 918 S.W.2d 431, 451 (Tenn.
Crim. App. 1995) (citation and internal quotations omitted).

The record indicates that at the conclusion of the proof and closing arguments in this case,
oneof thejurorsreported that earlier that day he had received aphone call from hisex-wifeinwhich
she had stated that “they” would give him $500.00in return for anat guilty verdict for Sutton. The
juror reported the call to acourt officer, and the officer told thejuror that he would notify the court
and he told the juror not to tell any other jurors about the call.

After thejuror explained what had happened, thetrial court commended him for theway that
he had handled the situation. Thetrial court then asked the juror how the phone call would affect
his feelings about serving on the jury and about following the court’s instructions. The juror
responded, “1 dready told her, it’s not going to change. 1'm not going to change what | already
decided on. They can take the money and do whatever they want with it. It just made me mad . .
..” After this somewhat ambiguous statement, the trial court asked the juror whether he would be
ableto vote according to the dictates of his conscience based on the proof andthe instructionsfrom
the court. The juror responded that he would. After abrief bench conference thetrial court asked
the juror whether he had told any other jurors about the phone call and the juror responded that he
had not. Thetria court then askedthe juror again whether the phonecall would inhibit his ability
to reach averdct based on the facts and the law. The juror responded that it would not.

Appellants' argument as to why this juror should have been removed is far from clear.
However, it appears that their contention isthat the juror’ s statement that the phone call would not
“change what | already decidedon” demonstratesthat the juror washbiased againstthem and that he
had a preconceived judgment about the case. This statement could have any number of meanings
in the context in which it was given, including an assertion that the phone call would not affect his
ability to beimpartial. In any case, the trial court clarified the meaning of the statement by asking
the juror about whether the phone call would &fect his ability to impartially reach a verdict based
on the proof and the court’ sinstructions about the law. On two occasions, the juror responded that
he would follow the law and apply it to the proof that had been presented. Under these
circumstances, we conclude that thetrial court did not abuse itsdiscretion when it failed to remove
thisjuror. Thisissuehas no merit.

determine the sufficiency of the evidence. Tenn. R. Crim. P. 29(a). For the same reasons we
conclude that the evidence was sufficient to support Appellants’ convictions, we also conclude
that thetrial court did not err when it failed to grant themotion for judgment of acquittal.
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FAILURE TO GRANT A MISTRIAL

Appellants contend that the trial court erred when it failed to grant a mistrial after jurors
where exposed to evidenceindicating that Appellants had already been triedfor the Branam murder.
We disagree.

The decision of whether to grant amistrial is within the sound discretion of the trial court.
Statev. McKinney, 929 S.\W.2d 404, 405 (Tenn. Crim. App. 1996). ThisCourt will not disturb that
decision absent a finding of an abuse of discretion. State v. Adkins, 786 S.\W.2d 642, 644 (Tenn.
1990). “Generaly, a mistrial will be declared in a crimind case only when there is a ‘ manifest
necessty’ requiring such action by thetrial judge.” Statev. Millbrooks, 819 SW.2d 441, 443 (Tenn.
Crim. App. 1991). “Thepurpose for declaring amistrial isto correct damage done to the judicial
processwhen some event has occurred which precludesanimpartial verdict.” Statev. Williams, 929
S.W.2d 385, 388 (Tenn. Crim. App. 1996). In determini ng whether there isa “manif est necessi ty”
for amistrial, “* no abstract formula should be mechanically applied and all circumstances shoud
be taken into account.’” State v. Mounce, 859 S.\W.2d 319, 322 (Tenn. 1993) (citation omitted).

The record indi cates that while Larry Muncy was testifying about the chain of custody of
various piecesof evidence, he stated that certain evidence had beenturned over to Jenny Noe* during
the course of thetrial.” Defense counsel then objected and moved for amistrial on the ground that
the jurors could assume based on Muncy' s use of the word “trial” that Appellants had previously
been charged and tried for the murder of Branam. The court overruled the motion.

The record also indicates that the trial court subsequently received a note from an alternate
juror in which the juror indicated that he had seen a bag with the words “not admitted in Sevier
County trial” sitting on atable. When the trial court questioned the juror about this incident, the
juror stated that because he had seen the bag and because Muncy had previously used the word
“trial,” he assumed that there had already been atrial in Sevier County. The juror then stated that
he had mentioned the bag to one other juror, but she had given no response. The trial court then
asked the juror whether seeing the bag or hearing the word “trial” would have any influence on his
ability to base his verdict on the proof presented in this case and the juror responded, “None
whatsoever.” Defense counsel renewed the motion for amistrial and the court overruled it.

Appellantsarguethat they wereentitled to amistrial based ontheauthority of Statev. Fleece,
925 S.W.2d 558 (Tenn. Crim. App. 1995). In Fleece this Court held that a defendant who was
convicted of driving under the influence was entitled to a new trial because the prosecutor had
improperly created the inference that the defendant had a previous conviction for driving under the
influence by repeatedly questioning thedefendant about restrictions on hislicensewhile waving the
folder from the previous casein front of thejury. 1d. at 560-61. Thetwo incidentsin this case fall
far short of the impermissible conduct of the prosecutor in Fleece. Unlike the intentional conduct
by the prosecutor in Fleece, there is no indication that Muncy's use of the word “trial” and the
placement of the bag on the table were anything more than inadvertent mistakes. Further, the use
of theword trial and the writing on the bag did not create any inference whatsoever about the verdict
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inthe Sevier County trial. Infact, whenthetrial court specificdly asked the juror whether anything
he had seen or heard had indicated what the outcome of the Sevier County trial had been, the juror
responded no. Under these circumstances, we conclude that the trial court did not abuse its
discretion when it ruled that there was no “manifest necessity” foramistrial inthiscase. Thisissue
has no merit.

THE STATE'SCLOSING ARGUMENT DURING THE GUILT PHASE

Appellants contend that the State’s closng argument was improper and prejudicial. We
conclude that Appellants have waived thisissue.

Initially, we note that the record indicates that Appellant’s did not make a single objection
toanything that either of thetwo prosecutorssaid duringtheir closing arguments. By failing to make
a contemporaneous objection, Appellantswaived thisissue. See Statev. Farmer, 927 SW.2d 582,
591 (Tenn. Crim. App. 1995); Tenn. R. App. P. 36(a). Moreover, Appellants havefailed to identify
which of the two prosecutors gave theallegedly improper argument and they havefailed to identify
even asingle statement that they claim wasimproper. It isnot the function of this Court to speculae
astowhat portionsof the argumentsA ppellantswould contend wereimproper. By failingtoinclude
appropriate citations to the record, Appellants have waived this issue. Tenn. Ct. Crim. App. R.
10(b).

FAILURE TO INSTRUCT ON A LESSER INCLUDED OFFENSE

Appellant Sutton contends that the trial court erred when it failed to instruct the jury on the
lesser included offense of facilitation of afelony. We disagree.

Tennessee Code Annotated section 39-11-403 providesin relevant part that

A person is criminally responsible for the facilitation of a felony if, knowing that
another intends to commit a specific felony, but without the intent required for
criminal responsibility under § 39-11-402(2), the person knowingly furnishes
subgtantid ass tance i nthe commission of the fel ony.

Tenn. Code Ann. § 39-11-403(a) (1991). As previously noted, the intent required for criminal
responsibility under section 39-11-402(2) is “intent to promote or assist the commission of the
offense, or to benefit in the proceeds or results of the offense.” Tenn. Code Ann. § 39-11-402(2)
(1991).

In Statev. Burns, 6 S.W.3d 453 (Tenn.1999) the Tennessee Supreme Court concluded that
an offense is alesser-included offense of another if:

(a) al of its statutory elements are included within the statutory elements of the
offense charged; or
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(b) it fails to meet the definition in part (a) only in the respect tha it contains a
statutory element or elements establishing

(1) adifferent mental state indicating alesser kind of culpability; and/or

(2) alessserioushamm or risk of harm tothe same person, property or public interest;
or

(c) it consists of

(1) facilitation of the offense charged or of an offense that otherwise meets the
definition of lesser-included offensein part (a) or (b); or

(2) an attempt to commit the offense charged or an offense that otherwise meetsthe
definition in part (a) or (b); or

(3) solicitation to commit the offense charged or an offense that otherwise meetsthe
definition of lesser-included offensein part (a) or (b).

Id. at 466-67. The supreme court thus concluded, and recently reiterated, tha facilitation is a
lesser-included offense when a defendant is charged with criminal responsibility for the conduct of
another. 1d. at 470; State v. Fowler, 23 SW.3d 285, 288 (Tenn. 2000).

“Thisdoes not mean, however, that an instruction must be given simply because an offense
Is a lesser-included offense of another.” Fowler, 23 SW.3d at 288. “Hrst, the trid court must
determine whether ‘ any evidence exists that reasonable minds could accept asto the lesser included
offense.’” Id. at 289 (citing Burns, 6 SW.3d at 469). “Second, the trial court must determine
whether the evidence viewed in thislight islegally sufficient to support aconviction for the lesser-
included offense.” 1d.

In this case, thereis absolutely no evidence in therecord from which arational jury could
concludethat Dellinger forced Suttonto participate in themurder againsthiswill. Further,we hold
that a rational jury could not conclude from the evidence in the record that Sutton was merely a
bystander during the murder of Griffin. The State's theory of the case, which was supported by
extensive proof, was that Dellinger and Sutton acted in unison with acommon purpose and design
to kill Griffin. Indeed, the State' s theory was that both Appellants fought with Griffin, attempted
to bail Griffinout of jail, set fireto Griffin’strailer, transferred the murder weaponfrom atruck to
acar, successfuly bailed Griffin out of jail, and then were present while one of them fired the fatal
shot. The defense theory for both Appellants was that neither one of them committed the murder.
Indeed, much of the defense proof went to establishing that they were friends with Griffin and had
no reason to kill him, that Griffin died long after he was last seen with Appellants, and that there
were several other possible culpritsinthiscase. Thus, the evidence in the record created an “all or
nothing” situationinwhich Sutton and Dellinger both actively participatedand promoted the murder
of Griffin or neither one of them did. There is simply no evidence in the record from which a
rational jury could conclude that Sutton provided substantial assistanceto Dellinger without having
the intent to promoteor assist the commission of the offense. Therefore, thetrial court did not err
whenit failed to instruct the jury on thelesser included offense of facilitation of afelony. Thisissue
has no merit.
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SPECIAL INSTRUCTION ON REBUTTAL EVIDENCE

Appellants contend that the trial court erred when it failed to give the jury a specia
instruction about rebuttal evidence. We conclude that Appellants have waived thisissue.

Appellantsclaimthat thetrial court should haveinstructed thejury that itcould only consider
the State’ srebuttal evidence for the impeachment of defense witnessesand it could not consider the
testimony as substantive evidence. However, Appellants have failed to provide a specific
explanation for why thisinstruction should have been given. In addition, Appellantshavefailed to
citeany authority for theirproposition that thisinstruction should have been givenand they have al so
failed to provide aproper citation to therecord. Thus, Appellants havewaived thisissue. Tenn. Ct.
Crim. App. R. 10(b).

SPECIAL INSTRUCTIONON “LAST SEEN ALIVE”

Appellantscontend that thetrial court erred when it refused to instruct the jury that it could
not convict Appellants simply because Griffin was last seen alivein their presence We disagree.

Therecord indicatesthat the trial court refused to givethis special instruction because“the
charge setsout very clearly . . . what has to be proven to establish guilt.” Indeed, the charge clearly
instructsthe jury that it can only convict Appellants of an offense if the State proves the elements
of that offense beyond areasonable doubt. In addition, the charge clearly instructs the jury on the
elementsof first degree murder and itslesser included offensesand the charge also instructsthe jury
about criminal responsibility for theconduct of another. 1nshort, the charge accuratelyand correctly
instructs the jury on burden of proof, presumption of innocence, elements of the offenses, and the
nature of different kinds of evidence. “When the instructions given by the trial judge are a correct
statement of the law, and the instructions fully and fairly set forth the applicable law, it is not error
for atrial judgeto refuseto give a special instruction requested by aparty.” State v. Bohanan, 745
S.W.2d 892, 897 (Tenn. Crim. App. 1987). Thisissue has no merit.

CHARGING THE JURY ON SUNDAY

Therecordindicatesthat the proof was closed and cl osing argumentsweremadeon Satur day,
August 31, 1996. After thetrial courtinformed the jury that it would be ingtructed the next day,
court was adjourned at 8:55 p.m. Court was resumed at 1:15 p.m. on Sunday, September 1, 1996,
andthetrial courtimmediaely conduded the hearingabout the juror who had been contacted by his
ex-wife. Shortly thereafter, the trial court charged the jury. The jury began deliberaions at 2:20
p.m. and returned with the verdicts at 7:35 p.m.

Following this Court’s decision in State v. Debias Sinard King & Dewayne King, No.
03C01-9801-CR-00015, 1999 WL 281080 (Tenn. Crim. App., at Knoxville, April 30, 1999), the
Appellants raised the issue of whether the trial court’s having instructed the jury on a Sunday
coupled with the jury’ s deliberations and return of verdicts on Sunday required anew trial. Inthat
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case this Court held that as late as 1965 the Tennessee Supreme Court reaffirmed the ancient
common law rulethat judicial proceedings conducted on aSunday arevoid. See Smithv. State, 215
Tenn. 314, 385 SW.2d 748 (1965). Asof thetimeof thisCourt’ sdecisionin King, thisrule had not
been atered by either the legislature or the Tennessee Supreme Court. Thus, this Court granted a
new trial to the defendantsin King since aportion of their trid had occurred on a Sunday.

When the Appellants raised this issue by way of a supplemental brief this Court ordered a
response by the State. The State responded, conceded that the instant case was ind stinguishable
from King, but indicated that it was pursuing an appeal to the Tennessee Supreme Court intheKing
case. The State asked this Court to stay its decision in the instant case until such time as our
Supreme Court resolved theissue of the propriety of Sunday court proceedings. Without objection
from the Appellants, this Court granted the State’ s request to stay our opinionin this case until the
Tennessee Supreme Court resolved this issue.

On January 19, 2001, the Tennessee Supreme Court handed down its decision in State v.
Debias Sinard King and Dewayne King, No. E1998-00283-SC-R11-CD, 2001 WL 46244 (Tenn.
2001). Inthat decision the Court rejected aper seruleinvalidating Sunday Court proceedings. The
Court held whether to conduct court proceedings on a Sunday rests within the discretion of thetrial
court. The Court went on to hold:

In exercising this discretion, the trial court should be deferential to the preferences
of thelitigants, witnesses, jurors, and attorneys and must be mindful of the need for
every participantinatrial proceedings to be prepared andrested. Thetrial court must
also respect and accommodate the genuinely-held religious view of any litigant,
witness, juror, or atorney. Finaly, thetrial court must weigh all of these concerns
against whatever pressing need or compelling interest may necessitate a Sunday
proceeding.

Id.at* 8

Intheinstant casethetrial had been lengthy and hard fought. Thejury had been sequestered.
When the trial court proposed giving his instructions to the jury and having the jury deliberate on
Sunday the jurorsindicated that wasfine with them. No attorney or either of the Appellants voiced
any objection to the Sunday proceedings. Thetrial court made appropriatearrangementsfor jurors
who wished to attend rdigious services. Under thesecircumstances, we find no abuse of discretion
in conducting Sunday court proceedings in theinstant case. Thisissue iswithout merit.

USE OF APPELLANTS CONVICTIONSFOR
THE BRANAM MURDER IN SENTENCING

Appellants contend that the trial court erred when it allowed the State to introduce their
convictions for the Branam murder into the sentencing phase of trial. We disagree.
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Appellantscontend that because thetrial court allowed the State to introduce facts about the
Branam murder into evidence in order to establish the identity of Griffin’s killers, the trial court
should not have allowed the State to introduce Appellants convictions for the Branam murder
during the sentencingphase of trial in order to establish theaggravaing circumstancethat Appellants
had previously been convicted of afelony involving violence to the person.’® As authority for this
proposition, Appellants cite State v. Bigbee, 885 SW.2d 797 (Tenn. 1994), in which the Tennessee
Supreme Court held that when the State is seeking imposition of a death sentence on the basis that
the defendant has previously been convicted of afelony involving violenceto the person, the Sate
may not introduce evidence about the specific facts of the prior crime during the sentencing phase
when the conviction shows on its face that it involved violence to the person. 1d. at 811.

We concludethat Appellants' reliance on Bigbeeis misplaced. Nothingin Bigbee prevents
the State from relying on a previous conviction for afelony involving violence to the person as an
aggravating circumstance after the State has introduced the facts of the prior conviction during the
guilt phase of trial in order to establish an element of first degree murder. Rather, Bigbee simply
precludes the State from introducing the specific facts of the prior offense during the sentencing
phaseitself. Indead, the State fully complied with this requirement. The record indicatesthat the
State introduced no evidence about the gecific factsof the Branam murder during the sentencing
phase and the prosecutors made no mention of the specific facts during their closing arguments.
Instead, the State merely used Appellants’ convictions to establish that Dellinger had one prior
conviction for felonies involving violence against the person and that Sutton had two prior
convictionsfor afelony involving violenceto theperson.!” Further, thetrial court instructed thejury
that in imposing sentence, it could only consider “any of the statutory aggravating circumstances
which have been raised during the sentencing phase” and that it * shall not take account of any other
aggravating facts or circumstances as the basis for deciding whether the death penalty would be
appropriatein this case.” Thejury is presumed to have followed those instructions. See State v.
Neshit, 978 SW.2d 872, 885 (Tenn. 1998). Under these circumstances, we conclude that the trial
court did not err when it allowed the State to introduce Appellants’ convictions for the Branam
murder during the sentencing phase. This issue has no merit.’®

*Tennessee Code Annotated section 39-13-204 provided that one of the aggravating
circumstances that can be used as a basis for imposing a death sentence is the fact that the
defendant has previously been corvicted of one or more felonies whose statutory elements
involve the use of violence to the person. Tenn. Code Ann. 8 39-13-204(i)(2) (1991).

"The State introduced evidence that Sutton had a prior conviction in Georgiafor
aggravated assault.

¥|n arelated issue, Appellants contend that the trial court erred when it failed to strike the
State’ s notice of intent to seek the death penalty. Specifically, Appellants contend that because
thetrial court had ruled that the State would be allowed to introduce facts about the Branam
murder into evidence in order to edablish the identity of Griffin’skillers, the trial court should
have stricken the State’' s notice of intent to seek the death penalty becauseit relied on
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THE STATE'SCLOSING ARGUMENT DURING THE SENTENCING PHASE

Appellants contend that the State’'s closing argument during the sentencing phase was
improper and prejudicial. We disagree.

Initia ly, we note that the record indicates that Appellants did not makeasingle objection to
anythingthat either of thetwo prosecutors said during their closing arguments during the sentencing
phase. By failing to make a contemporaneousobjection, Appellantswaived thisissue. Farmer, 927
SW.2d at 591); Tenn. R. App. P. 36(a). However, notwithstanding waiver, we conclude that
Appellants are not entitled to relig even on the merits.

Essentid ly, Appellants claim that the closing arguments of both prosecutorswere improper
because they included references to the fact that each Appellant had been previously convicted of
first-degree murders. As support for this proposition, Appellants cite State v. Smith, 755 S.W.2d
757 (Tenn. 1988) and State v. Bigbee, 885 S.W.2d 797 (Tenn. 1994). However, Smith and Bigbee
areclearly distinguishablefrom thiscase. In Smith, the Tennessee Supreme Court held tha because
thejury had beeninformed that the defendant had received alife sentence for one murder conviction,
it wasimproper for the prosecutor to argue that the jury woud be imposing no punishment at all if
it imposed another life sentence for the second murder conviction. 755 SW.2d at 767-68. In
Bigbee, the supremecourt held that the prosecutor’ sargument wasimproper because hehad grongly
implied that imposition of adeath sentence for asecond murder convictionwould be an appraopriate
way to punish the defendant for aprevious murder conviction for which thedefendant receivedalife
sentence. 885 S.W.2d at 812. The prosecutors in this case did neither of these things. First, the
prosecutors never mentioned the fact that Appellants had received alife sentence for the Branam
murder and they never argued tha imposition of alifesentencein this case would be no punishment
at all. Second, the prosecutors never stated or implied that imposition of a life sentence for the
Griffinmurder would bean appropriate punishment for the Branam murder. Instead, the prosecutors
only mentioned the Branam murder in the context of arguing that because the State had proven the
existence of the aggravating circumstance and had proven that the aggravating circumstance
outweighed the mitigating circumstances, the death sentence was the appropriate sentence inthis
case. There is nothing improper about arguing that the existence of the prior conviction as an
aggravating circumstance supportsimposition of adeath sentence. Seeid. Thisissue has no merit.

FAILURE TO INFORM THE JURY ABOUT
THE PREVIOUSLIFE SENTENCE

Appellantscontend that thetrial court erred when it failed to instruct thejury that Appellants

Appellants’ convictions for the Branam murder as the aggravating circumstance upon which the
death penalty was sought. For the same reasons that we conclude that the trial court did not err
when it allowed the State to introduce Appellants' convictions for the Branam murder into
evidence during the sentencing phase, we also condude that the trial court did not err when it
failed to strike the State’' s notice of intent to seek the death penalty.
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had received life sentences for their convictions in the Branam murder case. We disagree.

Appellantsconcedethat under current law, thetrial court properly refused toinstruct thejury
about the sentences in the Branam murder case. Indeed, the Tennessee Supreme Court has
specificallyheld that it isimproper toinform ajury in acapital casethat the defendant recaved alife
sentencefor apreviousfirst degree murder conviction. Statev. Smith, 857 SW.2d 1, 24-25 (Tenn.
1993). ThisCourt hasneither the authority nor the desireto overrulethe supreme court on thisissue.
Thisissue has no merit.

(Deleted Discussion of Instruction about Proof of |dentity)
(Deleted Discussion of Proof of Appellants’ Identities)

INSTRUCTION ON REASONABLE DOUBT DURING SENTENCING

Appellants contend that the trial court erred when it instructed the jury about reasonable
doubt during the sentencing phase of trial. We disagree.

In its charge to the jury during the sentencing phase, the trial court instructed the jury that

Theburden of proof isupon the stateto prove any statutory aggravating circumstance
or circumstances beyond a reasonable doubt. A reasonable doubt is a doubt based upon
reason and common sense after careful andimpartial consideration of al theevidenceinthis
case, and is aninability after such investigationto let themind rest easily.

It is not necessary that the aggravating circumstance or circumstances be proved
beyond all possible doubt, as absolute certainty is not demanded by the law.

A reasonable douht is just that—a doubt that is reasonable after an examination of
all the facts of this case.

Appellants contend that this charge was improper in that the use of the phrase “l& the mind rest
ead ly” violated their right to due process because thefact that the phraseisnot qualified or otherwise
explained makes theinstruction impermissibly vague and ambiguous

Tennessee courts have repeatedly upheld the use of the phrase “let the mind rest easily” in
instructions about reasonable doubt. InStatev. Bush, 942 S\W.2d 489 (Tenn. 1997), the Tennessee
Supreme Court heldthat the trial court did not err when itinstructed the jury that

Reasonabl edoubt isthat doubt engendered by an investigation of all the proof in the
case and an inability, after such investigation, to let the mind rest easily as to the
certainty of guilt. Reasonabledoubt doesnot mean acaptious, possible, or imaginary
doubt. Absolute certainty of guilt is not demanded by the law to convict of any
criminal charge, but moral certainty is required, and this catainty is required as to
every element of proof necessary to constitute the offense.
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Id. at 520-21. Similarly, inStatev. Nichols 877 SW.2d 722 (Tenn. 1994), the supreme court held
that thetrial court did not err when it instructedthejury tha it must find proof “beyond areasonable
doubt” and beconvincedtoa“ moral certainty” of the existence of the aggravating circumstancesand
of thefact that they outweighed the mitigating circumstancesin conjunction with an instruction that
“[r]easonabledoubt is that doubt engendered by an investigation of all the proof in the caseand an
inability, after such investigation, to let the mind rest easily upon the certainty of your verdict.” Id.
at 734. The supreme court stated that “[t]he context in which the instruction was given clearly
conveyedthejury’ sresponsibility to decidetheverdict based on thefactsand thelaw.” 1d. Further,
in Pettyjohn v. State, 885 S.W.2d 364 (Tenn. Crim. App. 1994), this Court held that the trial court
did not err when it instructed the jury that

Reasonable doubt is that doubt engendered by an investigation of all the
proof inthecaseand an inability, after such investigation, to let the mind rest
easily astothecertainty of guilt. Reasonable doubt does not meanacaptious,
possible, or imaginary doubt. Absolute certainty of guilt isnot demanded by
thelaw to convict of any crimind charge, but moral certaintyisrequired, and
this certainty is required as to every proposition of proof to constitute the
offence([sic].

It is not necessary that each particular fact should be proved beyond a
reasonable doubt[ ] [i]f enough factsare proved to satisfy the jury beyond a
reasonable doubt, of all the facts necessary to constitute the crime charged.
Beforeaverdict of guilty isjustified that [sic] circumstances taken together
must be of a conclusive nature and tendency, leading on the whole to
satisfactory conclusion and producing in effect a“moral certainty” that the
defendant committed the offence [sic].

1d. at 365—66.

We conclude that, just like the instructionsin Bush, Nichols, and Pettyjohn, the instruction
in this case was proper because it sufficiently informed the jury about thestandard against which it
was to examine the evidence. Contrary to Appellants' contention, the fact that the phrase “let the
mind rest easily” was not qualified in this case by something such as “to the certainty as to the
establishment of the aggravating factor” does nat make the statement impermissibly vague. As
stated by the supreme court in Bush, “[i]n order to meet the requirements of due process, the jury
instructions must be examined as a whole, without considering particular phrases out of context.”
942 SW.2d at 521. It isabsolutely dovious that when the phrase “let the mind rest easily’ is
considered in context, it isreferring to the jury’ s determination, based on a consideration of all the
evidence, that the State has satisfied its burden of establishing the existence of the aggravating
circumstance and establishing that the aggravating circumstance outweighs the mitigating
circumstances beyond areasonable doubt. Inshort, thetrial court’ sinstruction on reasonable doubt
properly reflectsthe evidentiary certainty required by principles of due process. Thisissue hasno
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merit.t°

(Deleted Discussion of Failureto Instruct the Jury That Appellants Are Human Beings)
(Deleted Discussion of Failureto Answer the Jury’s Question)

WHETHER THE AGGRAVATING FACTOR APPLIED
BY THE JURY ISA DUPLICATION OF THE CRIME

Appellants contend that their death sentences are unconstitutional because the aggravating
circumstance applied by the jury isaduplication of the offence for which they wereconvicted. We
disagree.

Although Appellants' argument is not entirely clear, they apparently contend that because
the State used evidence of the Branam murder to show that they were the individuals who killed
Griffin, the State was precluded from relying on their convictions for the Branam murder as the
aggravating circumstance upon which the deathpenalty was sought. Assupport for thisproposition,
Appellantscite State v. Middlebrooks, 840 S.W.2d 317 (Tenn. 1992). Thisrelianceis completely
misguided. InMiddlebrooks, the Tennessee Supreme Court held that when adefendant isconvicted
of first degree murder solely on the basis of felony murder, the defendant cannot be sentenced to
death because that same murder was committed during the commission, the attempt to commit, or
the fleeing after the commission or attempt to commit certain felonies. 1d. at 347. First, Appdlants
were convicted of premeditated and deliberate first degree murder, not felony murder. In addition,
Appellantswere convicted in this case of the Griffin murder, not the Branam murder. Thus,itis
obviousthat the aggravating circumstance in this case (the convictionsfor the Branam murder) was
not aduplication of the crimefor which Appellantswere convicted in this case (the Griffin murder).
Thisissue has no merit.

DOUBLE JEOPARDY

Appellants contend that the imposition of the death sentence in this case violates principles
of double jeopardy. We conclude that Appellants have waived thisissue.

¥In arelated issue, Appellants contend that the trial court erred when it refused to
consider their motion challenging the validity of this jury instruction even though the motion was
not filed until after the trial court had conducted a hearing on their motion for anew trial and
denied the motion for anew trial. However, Rule 33(b) of the Tennessee Rules of Criminal
Procedure clealy states that a mation for anew trid must be in writing, must be made within
thirty days of sentencing, and amendments to the motion shall be allowed until the day of the
hearing on the motion. Thus, the trial court did not err when it refused to consider the motion
that was filed after the hearing on the motion for anew trial. In any case, Appellants’ challenge
to the jury chargehas no merit.
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Appellants have failed to support their contention with any argument other than a one
sentence conclusory statement that their death sentences violate principles of double jeopardy. In
addition, Appellants have failed to cite to the recard and they have failed to cite any authority in
support of their claim. Thus, thisissueiswaived. Tenn. R. Ct. Crim. App. 10(b).

FAILURE TO CONDUCT AN ADDITIONAL SENTENCING HEARING

Appellants contend that the trial court erred when it failed to hold a separate sentencing
hearing to determine whether their death sentences should be served concurrently with or
consecutively to their life sentences for the Branam murder. We disagree.

Appellants have not cited any authority that would support their proposition that the trial
court wasrequired to conduct aseparate sentencing hearing. Indeed, the statutesthat govern capital
sentencing do not providefor such ahearing. Quite simply, nothing inthelaw of this State required
thetrial court to conduct a separate sentencing hearing and thus, the court did not err infailing to do
so0. Thisissue has nomerit.®

(Deleted Discussion of Sentence Review Pursuant to
Tennessee Code Annotated Section 39-13-206(c)(1)(1997))

CONCLUSION

Based on the foregoing the judgment and sentence of the trial court is AFFIRMED.

\We note that because the judgments in this case do not expressly indicate whether the
death sentences are to be served concurrently with or consecutively to the previously imposed
sentences, the death sentences are to run concurrently with the other sentences. Tenn. R. Crim.
P. 32(c)(2).
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